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AGREEMENT 

FOR PROFESSIONAL SERVICES 

 
 

 

This AGREEMENT is made this 1st  day of  October, 2013 between 

 

CLIENT 
Town of Newmarket 

186 Main St. 

Newmarket, NH 03857 

and CONSULTANT 
Gomez and Sullivan Engineers, P.C. 

288 Genesee St. 

Utica, NY  13502 

(315) 724-4860 

 

 

Town of Newmarket (“Client”) and Gomez and Sullivan Engineers, P.C. (“Consultant”) for 

mutual consideration, agree as follows:  

 

1. Gomez and Sullivan’s (5/3/2013, updated July 1, 2013) “Proposal for Macallen Dam 

Removal Feasibility and Impact Analysis” shall define the Project Approach, Scope of 

Services, Schedule and Compensation/Fee, and is attached hereto as EXHIBIT A and 

made a part of this Agreement. 

 

2. The General Terms and Conditions of this Agreement are defined by EXHIBIT B, which 

is attached hereto and made a part of this Agreement. 

 

3. This Agreement may only be amended in writing signed by both parties. 

 

4. This Agreement shall include General Terms and Conditions (EXHIBIT B), Consultant’s 

Proposal for Engineering Services (EXHIBIT A), and possibly signed written 

amendments to this Agreement.  In the event of  a conflict between the terms of these 

documents, the order of precedence will be as follows with the first named having the 

higher precedence: 

 

 Properly signed written Amendments to this Agreement (if any) 

 General Terms and Conditions 

 Consultant’s Proposal for Engineering Services 

 Client’s Request for Proposal 
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IN APPROVAL, authorized representatives of the Parties to this Agreement have signed below. 

This Agreement shall become effective upon signature by both parties. 

 

 

Town of Newmarket Gomez and Sullivan Engineers, P.C. 
 

Name:      Name:    Tom Sullivan  

 

Title:      Title:   Vice-President  

 

Signature:      Signature:      

 

Date:      Date:      
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EXHIBIT A 
 

 

 

 

 

 

 

Gomez and Sullivan’s (7/1/2013) 

Proposal for Macallen Dam Removal Feasibility and Impact 

Analysis 
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EXHIBIT B 
 

 

 

 

 

 

 

General Terms and Conditions 
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GOMEZ AND SULLIVAN ENGINEERS, P.C. 

GENERAL TERMS AND CONDITIONS 

 

1. PURPOSE: These General Terms and Conditions when combined with a Proposal are 

intended to form a complete Agreement between Gomez and Sullivan Engineers, P.C. 

(Gomez and Sullivan), a New York Corporation, and the Client to whom the Proposal is 

addressed.  When Gomez and Sullivan’s signed Proposal has been accepted by the Client, the 

resulting Agreement shall take the place of all other agreements and representations 

concerning the subject of the Proposal.  This Agreement may only be amended in writing 

signed by both parties.  Terms and Conditions of any purchase order issued by the Client 

shall not be part of this Agreement unless separately signed by Gomez and Sullivan. 

 

2. RELATIONSHIP OF PARTIES: Gomez and Sullivan shall serve as Client’s professional 

consultant.  The relationship is that of a buyer and seller of professional services and it is 

understood that the parties have not entered into any joint venture or partnership with the 

other.  Gomez and Sullivan is an independent consultant, not an agent of Client, and shall be 

responsible for the means and methods used in performing services under this Agreement. 

 

3. CLIENT’S RESPONSIBILITIES: Client shall provide the following to Gomez and Sullivan in 

support of the project: 

 

a) Promptly provide information required for the performance of its services, 

b) Provide Gomez and Sullivan personnel access to the work site for the performance of 

its services, 

c) Designate a Client’s Representative with the authority to transmit instructions, 

receive information, authorize payment for services, and define Client’s policies 

concerning this Agreement, 

d) Promptly notify Gomez and Sullivan of any defect in Gomez and Sullivan’s services 

as soon as Client becomes aware of such defect, and 

e) Prior to commencement of the work, furnish Gomez and Sullivan with any special 

design or construction standards, which Client may require Gomez and Sullivan to 

follow. 

 

4. ENGINEER’S RESPONSIBILITIES: Gomez and Sullivan will perform the services outlined in 

the Agreement with that degree of reasonable care and skill ordinarily exercised by members 

of the same profession currently practicing under similar circumstances. 

 

Services rendered under this Agreement by Gomez and Sullivan will not include supervision 

of services provided to the Client by others, including, but not limited to, Client’s 

representatives, agents, employees, construction managers, or contractors. 

 

Gomez and Sullivan shall not have control or be in charge of and shall not be responsible for 

the means, methods, techniques, scheduling, sequences or procedures of construction, or the 

safety, safety precautions or programs of the Client, the construction contractor, other 

contractors or subcontractors, or any other entity or person(s) performing any work or 

services on the project. 
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Gomez and Sullivan shall not be liable for any losses resulting from deficiencies in its 

services if those deficiencies arise from a cause beyond Gomez and Sullivan’s reasonable 

control.  Gomez and Sullivan may use Client supplied information, requirements, reports, 

data, surveys and instructions in performing its services and is entitled to rely on the accuracy 

and completeness thereof. 

 

5. INSURANCE:  Consultant agrees to procure and maintain, until final acceptance of the 

services to be performed hereunder, insurance of the kinds and amount set forth below.  

Certificates of said insurance shall be provided upon request, and no reduction of limits or 

cancellations shall occur without ten (10) days prior notice thereof.  The minimum limits of 

coverage to be provided by the Consultant under this Agreement follows: 

 

a. Workers’ Compensation    Statutory Limit 

 

b. Employer’s Liability    $100,000 each accident 

$500,000 disease/policy limit 

$100,000 disease/each employee 

c.   Comprehensive General Liability 

(including Broad form coverage, Premises Liability and Contractual Liability) 

Bodily Injury and Property Damage Combined: 

$1,000,000 per occurrence 

       $2,000,000 aggregate 

 

Comprehensive Business Automobile Liability (including non-owned auto liability) 

Bodily Injury and Property Damage Combined    

 

$1,000,000 

 

d. Professional Liability Insurance   $1,000,000 each claim 

$1,000,000 aggregate 

 

c. Workers’ Compensation    Statutory Limit 

 

d. Employer’s Liability    $100,000 each accident 

$500,000 disease/policy limit 

$100,000 disease/each employee 

 

6. PAYMENT: In consideration of Gomez and Sullivan’s performance of the proposed services, 

Client shall pay Gomez and Sullivan as stated in the Agreement.  Client agrees to pay 

promptly Gomez and Sullivan’s fees and expenses as submitted on monthly invoices.  If any 

balance remains unpaid thirty (30) days from the date of the invoice, Client shall pay interest 

on the unpaid balance at the rate of one and one half percent (1½ %) per month from said  

forty-fifth (45
th

) day. 
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7. ADDITIONAL SERVICES: Gomez and Sullivan shall perform such additional services in 

conjunction with the project as requested by the Client and agreed to in writing by both 

parties.  Payment for such additional services will be either on a time and material basis in 

accordance with the Billing Rate Schedule included in the Agreement or alternative method 

established by prior written agreement of both parties.  Service and compensation 

modifications so authorized shall be documented by a written change order or amendment to 

the Agreement signed by both parties.  

 

8. SHOP DRAWING/SUBMITTAL REVIEW: When authorized by Client, Gomez and Sullivan 

shall review and approve, or take other appropriate action on contractor submittals, such as 

shop drawings, product descriptions, samples and other data, but only for conformance with 

the design concept and the information expressed in the contract documents.  This review 

shall not include checking the accuracy or completeness of details, such as quantities, 

dimensions, weights or gauges, fabrication processes, construction methods, coordination of 

the work with other trades or construction safety precaution, all of which are the sole 

responsibility of the contractor. 

 

9. OWNERSHIP OF DOCUMENTS:  Gomez and Sullivan acknowledges that all documents 

prepared by Gomez and Sullivan are the property of the Client including, but not limited to, 

all reports, original drawings, work sheets, field notes, estimates and other data.  These 

materials shall remain the property of the Client, and shall be transmitted to the Owner in a 

clean, and orderly process during the project and also on demand in a print and electronic 

format suitable to the Client’s use; however, these may be left in the possession of Gomez 

and Sullivan at the client’s discretion.  Gomez and Sullivan shall have the right to retain 

copies of all documents and drawings for its files.   

 

The parties understand and agree that the furnishing and/or exchange of electronic files/data 

potentially pose special considerations (including the ease of changing data and difficulty in 

later determining the exact contents of the furnished file, etc.).  Therefore, where plans, 

drawings, or documents are delivered to Client on electronic media, it is agreed that the 

accompanying hard copy of such plans, drawings or documents is the actual contract 

deliverable and that the electronic files are provided for Client’s convenience only.  

Information presented on the hard copy version shall take precedence over the electronic 

version.   

 

10. REUSE OF DOCUMENTS: All documents including drawings, electronic files, and 

specifications furnished by Gomez and Sullivan pursuant to this Agreement are intended for 

use on the project covered by this Agreement.  In no event shall Gomez and Sullivan be 

liable for indirect or consequential damages as a result of the Client’s use or reuse of such 

documents, including electronic files on the project outside of the scope covered by this 

Agreement.  

 

11. COST OPINIONS: Opinions of probable construction cost or project economic evaluations 

prepared by Gomez and Sullivan will be on the basis of its experience and judgment as a 

design professional familiar with the industry.  Gomez and Sullivan has no control over 

market conditions, construction methods or competitive conditions and therefore cannot 
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represent that actual bids, negotiated prices, ultimate construction costs or project economics 

will not vary from these opinions. 

 

12. CHANGES AND AMENDMENT: Client may propose, by written change order or amendment, to 

make changes in the requirements, amount of services, or time schedule.  Any such changes 

must be agreed to by both parties. 

 

13. TERMINATION OR SUSPENSION: The Client shall have the right at any time for any reason 

whatsoever to interrupt or terminate any part of or all of the work required of Gomez and 

Sullivan under this Agreement, with a seven (7) day written notice of such interruption or 

termination transmitted to Gomez and Sullivan by the Client.  In the event of termination of 

any part of or all of this Agreement, without fault on the part of Gomez and Sullivan, Gomez 

and Sullivan shall be entitled to compensation for all work performed to the satisfaction of 

the Client, and pursuant to this Agreement.  In order that Gomez and Sullivan shall receive 

payment under termination notice of any part of the work, all plans, drawings, tracings, field 

notes, estimates, specifications, proposals, sketches, diagrams, and calculations, together with 

all other materials and data collected or prepared in connection with the project shall be 

transmitted to the Client in a form acceptable to the Client through the date of termination. 

 

If Gomez and Sullivan terminates for Client’s breach, Gomez and Sullivan shall be paid its 

reasonable and necessary termination costs which may include demobilization (personnel, 

equipment, office, etc.) as well as costs associated with terminating contracts, leases and 

other obligations incurred by Gomez and Sullivan in reliance upon this Agreement.   

 

Gomez and Sullivan shall not be liable to the Client for losses resulting from Gomez and 

Sullivan’s termination or suspension caused by Client’s non-payment or other material 

breach of this Agreement. 

 

14. GOVERNING LAW: This Agreement shall be governed by the laws of the state of New  

Hampshire, provided that nothing contained in the Agreement shall be interpreted in such a 

way as to render the Agreement unenforceable under any law of the United States or the law 

of the place in which the Client is located. 

 

15. INDEMNIFICATION: To the fullest extent permitted by law, Gomez and Sullivan shall 

indemnify and hold harmless the Client and its officers and employees from any and all 

damages, liabilities or costs, including reasonable attorney fees and costs of defense, to the 

extent caused by the negligent acts, errors or omissions of Gomez and Sullivan, or anyone for 

whom Gomez and Sullivan is legally liable, in the performance of professional services 

under this Agreement. 

 

To the fullest extent permitted by law, Client shall indemnify and hold harmless Gomez and 

Sullivan and its officers, employees and subconsultants from any and all damages, liabilities 

or costs, including reasonable attorney fees and costs of defense, to the extent caused by the 

negligent acts, error or omissions of the Client and those of its contractors, subcontractors, 

consultants or anyone for whom Client is legally liable, and arising from the project that is 

the subject of this Agreement. 
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Gomez and Sullivan is not obligated to indemnify Client in any manner whatsoever for 

Client's own negligence. 

 

16. HAZARDOUS SUBSTANCES: It is acknowledged by Client that Gomez and Sullivan’s scope of 

services does not include any services related to asbestos or hazardous or toxic substances. 

 

17. FORCE MAJEURE: Neither Client nor Gomez and Sullivan shall be liable for any fault or 

delay caused by any contingency beyond their control including, but not limited to acts of 

God, wars, strikes, walkouts, fires, natural calamities, or demands or requirements of 

government agencies. 

 

18. PATENTS: Unless specifically included in the Agreement, Gomez and Sullivan shall not 

conduct patent searches in connection with its services under this Agreement and assumes no 

responsibility for any patent or copyright infringement arising therefrom.  Nothing in this 

Agreement shall be construed as a warranty, guarantee, or representation that anything made, 

used or sold arising out the services performed under this Agreement will be free from 

infringement of patents or copyrights. 

 

19. ACCESS AND PERMITS: Client shall arrange for Gomez and Sullivan to enter upon public and 

private property and obtain all necessary approvals and permits required from governmental 

authorities having jurisdiction over the project.  Client shall pay costs incident to any effort 

by Gomez and Sullivan toward assisting Client in such access, permits, or approvals, if 

Gomez and Sullivan performs such services. 

 

20. SUBCONTRACTS: Gomez and Sullivan may subcontract portions of the services, but each 

subconsultant/subcontractor must be approved by Client in writing. 

Subconsultants/subcontractors mentioned in the Proposal are deemed to be approved by the 

Client. 

 

21. TESTIMONY: If Gomez and Sullivan staff are required by Client to provide testimony, answer 

questions, or provide information in preparation for or at a trial, hearing, examination, 

deposition, or any other proceeding arising out of the services provided under this Agreement 

and Gomez and Sullivan is not a party to the proceedings, Gomez and Sullivan will be 

compensated for such services on a time and materials basis based on a mutually agreeable 

Hourly Rate Schedule.  Testimony rates are not charged for normal meetings with regulatory 

agencies. 

 

22. ASSIGNMENT: Neither party shall assign its rights, interests or obligations under this 

Agreement without prior written consent from the other party; but such consent shall not 

unreasonably be withheld. 

 

23. NO WAIVER: The failure of either party to enforce a provision of this Agreement shall not 

prevent that party from later enforcing it or from pursuing remedies that may be available for 

breach of the provision. 

 



Agreement  

October 1, 2013 

24. SEVERABILITY OF INVALID PROVISIONS: If any provision of the Agreement shall be held to 

contravene or be invalid under the laws of any particular state, country, or jurisdiction where 

used, such contravention shall not invalidate the entire Agreement, but it shall be construed 

as if not containing the particular provision or provisions held to be invalid in the particular 

state, country, or jurisdiction, and the rights or obligations of the parties hereto shall be 

construed and enforced accordingly.  

 

25. DISPUTE RESOLUTION: In the event of a dispute relating to or arising out of this Agreement, 

the parties shall meet and confer in Newmarket, N.H. and negotiate in good faith in attempt 

to resolve the dispute.  In the event the parties are unable to resolve the dispute after such 

good faith negotiation, the parties agree that such unresolved dispute(s) be submitted to non-

binding mediation unless the parties mutually agree otherwise. 

 

26. TIME FOR ACCEPTANCE: Gomez and Sullivan’s Proposal shall remain firm for a period of 

sixty (60) days from the Proposal submittal date unless another period is specified in the 

Proposal or the time is extended by Gomez and Sullivan.  

 

 

 

 

 

 

 


